CoP AR TTI 
Bis IEICE US 


PUBLIC TUFORMATIC! 


oY ly oe i fh Ar wyy ait: UG. } fir TTS ATR rity 
rd deer ed Le MNP ae SEIS. Per PE IUEG Ls 


or, COMMUNITY EDUCATION DE7ARS MEN, 
Haueek Sity Collece, 315 Mount Vernon Place i. 
“Ol 


Vashine 


name 


a ee te EE ne 
eee eee 


home phone 


By Oo 
aarTess 
— 
casino 
t.7 colt mae “—~ 
Or pnonse 
a en et 
Re Je « 
aanGeess 


Pa Aer aaa e 


Supreme Court of the United states 


iret Mea No.171 Mise, | » October Term, 19%7 


_ Julius W, Hobson, etc., et al., 
Appellants, 
Vis 


\ ape ede C@r le ¥, angen , etc., et al, 
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‘UPON CONSIDERATION of the application of counsel 
for the appellee, counsel for the appellant having no objece 
tion thereto, 

If IS ORDERED that the time for filing a response 
to the jurisdictional statement in the above-entitled ‘case 


be, and the same is hereby, extended to and including 


July: 30 sie | » 1967, 


S/ WILLIAM J, BRENNAN JR. 
Associate Justice of the Supreme 
Court of the United States. 


ee 


Dated this 30. | Lahn j 


H day of June =. i¢':1967, 
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SUPPLEMENTAL*® MEMORANDUM OF APPELLEES . ... +s « 


I. the Facts 


2 = * ° > . 


II the Law 


A. This’ Court Lacks Jurisdiction of Motions Filed By the Purported 
Appellants other Than Carl ¥. Hansen and Carl Smuck in ¢K/¢ Their 
| Official capac ities (Hereinafter Called Prospective Intervenors) 


ee The prospective intervenors are necessarily in this Court either by 
oui: or by relief requested under the All-Writts Statute. (1.) If they 
are here by virtue of appeal, then theér notices of appeal filed on July 
171 pe a part of @ paper also requesting intervention of the District 

court must be taken as the basis of this appeal. However, the prospective 
Tecansesiei wie not parties to the litigation (and, indeed, are not now) 
and their purported appeals should be {dismissed by this Court as void. 


(2.) If propsective interwenors are here in original fashion to request 


relief vequiring the District Court to grant them intervention and # 


Cre 


} | a 
cakifi, the position that their noticegof appeal are void, that the Bistrit 


dcourt still has jurisdiction for these limited purposes in spite of appeals 


/ in 21167 and 21168, then such relief would seem to be {moot at this p69 


point, since the time for filing noticws of appeal has expired. Prospective 
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intervenors have had full knowledge of the appeal timed limitations and 


have, nevertheless, made no motion to extend such periods. The rules are 


specific on the point } Rule ) and the timely filing of 

a notice of appeal is jurisdictional. (Young v. C, M, St. P & P RR Co. * 
He ee 

369 F.2d 502 (1966)). one 
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B. Prospective Intervenors Bo Not Meet the REquirement of Amended Rule 
24 (a) (2) that an Applicant for Intervention Claim “an Interest 
Relating to the Property or Transaction which is the Subject of the 

Rélddidd/td/eud Action.” 


Amended Rule 24 (a) (@) clearly requires that the applicant claim 
“an interest relative to the property or transaction which is the subject 
of the action." It is clear that the prespective intervenors possess nof 
such interest.* The Supreme Court has made it clear that such interests 
are not of the nature claimed by prospective intervenors here. In 


sO «5 386 U.S. 129, 87 S.Ct. 


932, 17 L. ed 2d 814 (1967) the Court had before it the 1966 amendments 
to Rule 24 (a). In considering the question of the interest éid¥// 
involved , the Court quoted its earlier decision in Missowré-Kansas Pipe 
Line Ga. ¥. Use » 312 U.S. 502, 61 S.Ct. 666, 85 L.ed. 975 as follows: 


f i 
* The Court's attention is called at this point to proppective intervenors' 
Statement of théir own interests in thier motions to intervene; ayguendo 
Appellees have assumed that the requirements of Rule 24(c) have been met. 
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" | . the circumstances under which interested outsiders should 
be allowed to become participants in a litigation is, barring very 
special ciruumstances, a matter for the nisi prius court. But 
where the enforcement of a public law also demands distinct 


safeguarding of private rights by giving them a formal status we 


in the decree, the power to enforce rights thus sanctioned is 

not left to the public authorities nor put in the kiéiping of the 
district court's discretion.” (at p. 819, 17 L.ed. 2d; underlining 
added) 


Moreover, in a recent opinion of the Fifth Cireuit involving almost 


identieal intervention questions as Cascade, the Court was most specific: 


“Nor can there be any doubt that Atlantis ‘claims an interest 
relating to the property or tarnsaction which is the subject 
of the action.’ The object of the suit is to assert the sov- 
ereign's exclusive dominion and control over two out of a group 
of islands publicly claimed by Atlantis. Thés identity with 
3 ery po cCy & 352 i b MeALe 2 and Wit the 


aed 


(the right to build ) 
s in the conjunctive 


suphly the element of practical harm.) (Atlantis Dev. « 
U.S. 379 F2d 818, (June, 1967; underlining added) 
The Court reiterates this point at p. 829: ~ 


"tt bears repeating ... . We are dealing here with a conjunc- 
tion of a claim to and interest in the very property and the 


very transaction which is the subject of she main action.” 


The Court further points out that the question of whether a prospec- 
tive intervenor would “occupy the position of a party who ought to have been 


joined as a defendant under new Rule 19 (a)¢2). 4)" (p. 825) is a key 
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it seems tacar that none of the proppective intervenors fall within the 
scope of Rule 19 (a) (2) (1). See also in this connection Ocean S.5. 


ions of 36 annah v. Allen, 36 F.Supp. 851 (1941). 
yf 
/ Moreover, prospective intervenors' case of Wolpe v. Poretsky is 
i /\ 


excellent authority for this position in this circuit itself. 


C. Prospective intervenors alleged "Interest" in this action is in Fact 
a Claim to Control the Dsicretion of the Board of Education. 


Propstctive Intervenors’ claim /d{ is, in exsence, an attempt to 
control the discretion of the Board of Education lawfully vested therein by 
Congress (31 D.C.Code 101 et seq.). Proppective intervenors assert no 
interest for which they can claim independent propection in the courts, 
unlike the situation inalmost all the cases that they cite. Their “interests” 
are wholly derivative of the 4é4dé1 Baord of Education's authority by 
wirtue of Act of Congress. In fact Prospective Intervenors are claiming 
interests for which the Board of Education{ is, barring bad faith and 
abuse of diecretion, the exclusive depository. Prospective Intervenors 
themselves could receive no relief even if this Court ruled in their favor; 
it is the Board of Education that would be affec ted by this Cour t's 
action, Further, Prospective SIntervenors’ distinct interests do not 


avése until the Board act, or is forced to act, insuch a way as to directly 
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deny legally pootected interests of Prospective At /¢é Intervenors. And 
to Appellees’ knowledge no f¢é@¥/ f Federal Court has ever held thatd 

a Board of Education is Constitutionally prohibited from taking the 
actions both ordered by the lower Court's decree and taken on its own = // 
initiative bythe Board as an independent result of the Passow BE) 


Prospective Intervenors have alleged no such interest. 


One point might be added as to prospective intervenor Hansen in his 
individual capacity: The “interest” he now seeks to protect, apart 
from such questions as to contractual estoppel as a resutl of his 
employment, is of the same nature as edad — witness who is 
criticized or whose views are refected by a anate: This Court 
itself passes consistently upon the testimony of such professional persons. 
If such an “interest™ of Prospective Intervenor Hansen is sufficient here, 


then broad vistas indeed of litigation are at hand. 


IV. nen Materials. 


" 
Appelles wish to call the attention of the Court to several additional 


cases, mostly of very recent date: 
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Young v. C,M, St. p & p RR. Co. 369 F.2d 502 (1966) oe 
(finality of appeal time) 


-$ 
Chem. Bk. N.Y. Trust v. Steamship Westhamptfon 268 F.Supp. 169 a ioe 
(D. Md.; May ,1967) (timeliness of intervention) 2 ¥) ‘fs 
Peterson v. U.S. 41 F.R.D. 131 (Oct., 1966) (right of intervention) : 


Wooten v. Moore 42 F.R.D. 236 (E.D. N.C.; Jan., 1967) 
(timeliness of intervention) 


III. ~>-Conelusion. 


Appellees respectfully submit that their motions to dismiss 
as to Appellants Hansen and Smeck and as to Prospective 
intervenors should be granted/ and that the motions of Prospective 


Intervenors to intervene should be denied, 


REspectfully submitted, 
PRE AR RE ERO PN | 
William M. Kunstler, 


Counsel for Appellees 
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A, Switzer v. Marzall 95 F.S. 721, (D.C.D.C., 1951) froW R 
f The issue here was whether the District Court had jurisdiction to en- 
tertain defendant's motion to obtain relief from a decree, 

First a decree issuing plaintiff a patent was signed. Refendant 
then filed a motion for relief from the decree, Plaintiff's time to 
oppose the motion was then extended, Defendant then filed a notice 
of appeal in the U.S, Court of Appeals. 


Held: 
Two courts cannot have jurisdiction of the same case at the same time, 
On perfection of appeal the lower court is ousted of its jurisdiction. 


Earle v. U.S. 152 F.S. 554 (E.D. N.Y¥., 1957) 


This was an action for recovery of proceeds of a departure bond, 
The U.S. District Court entered judgement for plaintiff. Defendant 
then made an application for reconsideration. 


Held: 

1. Where there had been trial on an agreed statement of facts 
and a formal judgement entered, defendant's remedy, if it 
sought reconsideration, was application for a new trial, and 
where it made no such application within time permitted by 
rule, it could not have its request for reconsideration 
granted, 

2. After defendant had filed notices of appeal from judgement, 
the trial court had no further jurisdiction in the matter 
and could not grant the defendant's request for reconsideration. 


Schempp v. School District 184 F.S. 381 (D.C.E.D. Pa. 1959) 


This was an action brought to enjoin enforcement of a section of 
the Pa, public. school code which dealt with bible reading. A 3 judge . 
court found this section unconstitutional and entered a final decree | 
enjoining bible reading in public schools, The defendant's took an 
appeal to the Supreme Court, Thereafter, defendant's made a motion in | 
the District Court for relief from the final decree of the District | 
Court purpuant to FRCP 60(b) asserting that the issue had become moot | 
due to an amendment in the school code. 


1 Held: 
4 1. When a notice of appeal has been taken within the time pre- 
| scribed, an appeal has been taken, 
2, When an appeal has been taken to a higher court as prescribed 
by law, the jurisdiction of the lower court is ousted by that 
of the higher tribunal. 


Miller v. U.S. 114 F2d 267 (7th Cir. 1940) 


This was an action against the U.S. to recover insurance benefits. 
The District Court first permitted recovery for a limited period, and 
later, after a notice of appeal had been filed by the government, 
) entered a second judgment wherein recovery was denied and the action 
a dismissed. This was done after the government had petitioned for a 
wsehearing and filed a motion to vacate the findings and conclusions. 
The issue is the question of whether the District Court had juris- 
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“ye diction to vacate its final judgement for plaintiff after a notice of 
. an appeal therefrom had been taken. 


Held: : 

——~1, The filing of the notice of appeal is the crux of taking 
an appeal. 

2, The District Court has no authority to vacate a judgement 
entered by it in an action at law after an appeal from said 
judgement has been taken, 

3, The District Court has no authority to dismiss an appeal 
which has been taken from its judgement. 


Elgen Co. v. Ventfabrics 314 F2d 440 (7th Cir. 1963) 


This was a patent infringement suit. The District Court found 
that there had been infringement as to some patents and no infringe- 
ments as to others, Defendant moved to delete or amend a finding as 
to a certain patent. The motion was made within the time prescribed 
by law. Plaintiff, however, had previously appealed, The District 
Court denied defendant's motion to delete or amend. 


Held: 
1. A filing of a notice of appeal from a District Court judge- 
ment vests jurisdiction over the cause appealed from in the 
Court of Appeals. 
2, Jurisdiction of the lower court is terminated except as it 
may be reserved by statute or rule. 
There is dicta to the effect that it has never been held that a quick 
filing of a notice of appeal by one party could defeat the adverse 
party's right to havd the District Court consider a timely motion 
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This was an action to set aside a rate increase which was granted adyué 
by the PUC. Case petitioned to intervene as a gas consumer and later As 
appealed from the order denying his petition to intervene, Ta 


Held: 

1. Gase did not seek to intervene until the District Court had 
allowed the fees and expenses to which he objects and until 
the company had filed its notice of appeal from the allowance 
orders, 

2, FRCP 24 (a) provides for intervention on "timely application", 
It was within the discretion of the District Court to deny 
the motion as being untimely. 


U.S. v. Wilhelm Reich Foundation 17 F.B.D. 96 (D.C. D. Me. 1955) 

This was a proceeding on application for intervention in an in- 
junction proceeding. The defendant's were charged with violations of 
the Federal Food, Drug, and Cosmetic Act. Default was entered against 
them and an injunction issued restraining them from the practices com- 
plained of. Other parties applied for intervention two months after 
the default decree, claiming that they would be adversely affected by 
the decision, 
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Held: ay “a 


1. Applicants have no right to intervene as they are not bound) ~~ 
by the injunction. They were not parties to the original |. 
action and their activities are unrestricted, They fact that 
they may be adversely affected does not give them the Sight to 

. intervene. 

2. What constitutes timeliness is entrusted to the discretion ay 
of the court, Permissive intervention under FRCP 24(b) (2) 
largely a matter of trial convenience and should be made at 
an early stage. Intervention under 24(a)2 involves more than 
trial convenience and may be allowed later. The time element 
alone is not controlling, however, a stron; must be 

wed to intervene 


made cants in order to be a 
after the entry of a na udgement, ¥ 
3. The application for intervention was not filed for 
two Gentes after the entry of the decree plus the fact that 
one of the defiendant's had indicated that the defendant's 
had substantially complied with the terms of the decree, the 
Court, in the exercise of its discretion, held the applica- 
tion for intervention to be untimely. 
4, The fact that the applicants will be adversely affected is of 
no legal consequence as far as intervention of right is con- 
5 cerned, The movants may be indirectly affected by a judge- 
Sa ment but thay will not be "bound" by the judgement in the 


sense contemplated by the Rule, 


Mullins v. De Soto Security Co. 2 F.R.D. 502 (D.C. W.D. La. 1942) 


This was a stockholder's derivative action to recover damages for 
mismanagement of defendant corporation and was brought by against the 
dominant stockholder's thereof. Applications to intervene were denied, 
The suit was originally filed in 1940 and disposed of in 1942 with an 
opinion sustaining defendant's motion to dismiss. In 1941 while 
plaintiff's motion for rehearing was pending, applications to inter- 
wene were filed, Plaintiff's motion for rehearing was then denied. 


Held’ 

1. Applicants' motion for intervention was not timely. The 
plaintiff's case was mentally and practically out of the 
court, There was nothing to which the applicants for inter- 
vention could attach their clain. 

2. As early as December 1940 applicants were placed on notice and 
were always in the vicinity yet waited until this late date 
to appear, 

3. Even if there were grounds for an intervention of right the 
motion would not be timely. Courts are unanimous in requiring 
prompt action on the part of an intervenor who seeks to assert 
rights in a suit to which he is not a party. 

4, The Rule is silent as to what constitutes timely application 
and the question must therefor be answered in each case by 

Se the ores REc8 pEove Po, Sh Se5RERR ERY the tr a or eanttout 
the application is not timely. The discretion of the court 
is greater under this subdivision. Permissive intervention 
is within the discretion of the District Judge, and can be 
reviewed only for abuse, 
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Allegheny Corp, v. Kirby 344 F2d 571 (8nd Cir. 1965) 


This was an action brought to set aside a settlement of an earlier 
stockholder's derivative action. A District Court judge entered an 
order denying application of certain stockholders to intervene as of 
right. Applicants appealed. The original action was brought in 1960 
by certain stockholders against the corporatin, These stockholders 
later gained control of the corporation and the corporation was sub- 
stituted as plaintiff. In 1963 the compleint was dismissed and appeal 
was authorized, At this time the second group of stockholders had 
gained control again. The appeal continued and éhe dismissal, wag upheld. 
In 1964, the corporation, controlled by the second group, a pbberaa for 
rehearing, The rehearing was granted and the decision was reaffirmed, 
The Board of Directors then voted not to petition for certiori. The 

applicants then applied for intervention. 


Held: 

1. The application for intervention was untimely. The timeliness 
requirement of FRCP 24(a) is related to the question of 
whether a shareholder's interest is, or may be, inadequately 
represented, and whether an application is prompt or tardy 
also turns on when the interests of the proposed intervenors 
are no longer being adequately represented, 

2, Since the second group gained control in 1963 the applicants'® 
motion was untimely since it came 16 months after the inter- 
ests of the applicants' had been affected, 

3, The decision of the independent members of the Board of Directors 
not to apply for cert. after consultation with independent 
counsel,&full presentation of relevant business and legal im- 
plications did not result in inadequate representation as a 
matter of law, There is no proposition of law that permits 
shareholders, absent any allegations of bad faith, collusion, 
to negligence, to intervene as of right in order to continue 
litigation that independent members of the Board of Directors, 
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Low judgement, have decided to terminate. 
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Ov" Blocker _v. Board of Education 228 F.S. 714 (E.D.N.Y., 1964) 


Fa 


Six petitioners filed petitions to intervene as defendant's ina 
school desegregation case, The petition was made after the trial of 
the action and subsequent to the filing of the opinion in the District 
Gourt. Petitioners seek to intervene as a matter of right pursuant to 
FRCP 24(a)(2). Plaintiff's had sought desegregation of a school district. 
The court found that a policy of segregation did exist and entered a 
decree directing a change in policy and procedure, The school board 
announced its intention not to appeal, Petitioners dispute the wisdom 
of the school board decision and seek intervention in order to appeal 
the judgement. 


Held# 

1. The issue is simply one of disagreement between the proposed 
intervenors and the school board. No allegation is made that 
the board has been negligent or guilty of bad faith in reaching 
its determination, 

2. Representation by the governmental authorities is considered 
adequate in the absence of gross negligence or bad faith on 
their part. 
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Sutphen v. U.S. 342 U.S. 19 (1951) 


In proceedings under the Sherman Antitrust Act the District Court 
entered a consent decree against Warner Bros, and entered an order 
denying appellant's motion for leave to intervene. Appellant claims 
intervention of right pursuant to FRCP 24(a)(2). Warner is a guarantor 
of a lease of theatre properties made by appellant to a subsidiary of 
a subsidiary of Warner, 


1. Appellant has not established that he should be able to in- 

5 tervene by right. There is intervention by right only when 
ee parties is Inadequate an é applicant is or may be bound by 
n ¢\-m= Lon. 

2. Appellant Is not a privy of Warner. Its rights do not only 
not derive fromiWarner but are in fact adverse to Warner. 
Therefore the decree is not res judicata of the rights sought 
to be protecteé through intervention, 


Goh V Som Foe CR 
Ar-Tik systems v. Dairy Queen 22 F.R.D. 122 (C.D. Pa. 1958) 


ay PK dM Plaintiff brought an action against defendant requesting that the 
c yl defendant be enjoined from using the name "Dairy Queen" in certain of 
w/e! its operations, Applicants are licensors of the defendant and assert 
s that they are the rightful owners of the name, The issue is whether 
yh the applicants have the right fo intervene in this action so as to 

U a protect their licensing agreement with the defendant, The motion was 
ont denied 

f { 9 


aw, - Anela# 


MY 1. An applicant may be "bound" within the meaning of FREP 24(a) (2) 
( only when he may be subject to a plea of res judicata. 


2, Applicants are not bound since denial of their motion will 
not prohibit the applicants from pursuing their cause in 
another action. 

3. Thus, the judgement is not res 

A they cannot intervene by right. 
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(r-) wy Bodkin v. U.S. 266 Fea 55 (2nd Cir. 1959) 
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This was a proceeding by taxpayers for an order declazing illegal 
and void search and seizure of certain books and records belonging to 
them, The District Court granted the motion in part. The taxpayers 
appealed and the governmant cross-appealed, The taxpayers moved to 
dismiss the governments cross-appeal and the motion was denied. The 
taxpayers then moved for rehearing on their motion. The rehearing was 
denied by the Court of Appeals. 


Held: 


The interest of litigant in a ¢ sy solely for its affect 
as precedentlis insufficien © sustain an appeal. 
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Mayer v. National Missile and Electronics Inc. 326 Fad 401 (9th Cir, 1964) 
This was a contest between debtors' mortgagee and their judgement 


creditor, The District Court rendered judgement from which the debtors 
appealed, 


oo 


Held: 

1. The contest is between a judgement creditor of the debtors 
and the holder of a mortgage upon their home in which it is 
conceded that the debtors have no equity. 

2. Every person desiring to appeal from a decree must be inter- 
ested in the subject matter of the litigation and the intereet 
must be immediate and pecuniary and not a remote consequence 
of the judgement. 

3. If the order is reversed the mortgagee, not the debtors will 
be benefited, The mortgagee should appeal; the debtors are 
not aggrieved, 


De Korwin v. First National Bank of Chicago 235 F2d 156 (1956% 


This was a proceeding upon trustee's petition for an injunction 
restraining the attorney of a trust beneficiary from further prosecution 
of a state court partition proceeding after the prior proceeding, in- 
stituted by the beneficiary, had been dismissed, The District Court 
granted the injunction and the attorney appealed. The appeal was 
dismissed by the Appellate Court, 


Helds 

1, The only part./to the suit in the state court who has been 
restrained, i.e, the beneficiary, has not appealed, Thus, no 
real party in interest appeals, 

2. No one may appeal from a judgement unless he has an interest 
therein, direct, immediate, pecuniary, and substantial. 

3. The attorney was worried about a sum of money owed him by the 
real party in interest. For a party to appeal, however, the 
right invaded or the injury sustained must be subsisting and 
immediate and not one arising as some possible, remote, and 
unforseen consequence, 
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Snyder v. Buck 340 U.S. 15 (1950) 


In this case, the petitioner, a widow, sued respondent, the Pay- 
master Genral of the Navy in District Court. Judgment was for the 
petitioner, When appeal was filed against the petitioner, the original 
Paymaster had retired and another had taken his place. The question 
posed in this case was whether the failure to substitute the name of 
the subsequent respondent resulted in abatement of the prior proceedings, 
There was, however, relevant dicta, 

"There is a difference in the present case by reason of the fact 
that the appeal was taken by Buck after his retirement and there- 
fore without authority. The judgement concerned the performance 
of official duties for which Buck was no longer responsible, 
Hence, he wassnot in position to obtain a review of it, 
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Sam Fox Publishing Co, Inc, v, U.S, 366 U.S. 683 (1961) 


Appellants were small music publishers, They appealed to the Supreme 
Court an order of the Federal District Court denying their motions for inter- 
vention under FRCP 24(a)(2) in a proceeding to modily a consent decree pre- 
viously entered in a government antitrust suit against ASCAP, The appellants 
were not named as parties either in the suit or modification proceeding. In 
the original suit the government sued ASCAP, an unincorporated association, 
of which appellants were members, and certain of its officers, The society 
and the named officers were also sued as representatives of all members of 
the society. Appellants claim first that the representation of their interests 
by the government has proven inadequate and second, that they are entitled to 
intervene because as members of ASCAP they might be bound by ASCAP's rep- 
resentation of their onterests, 


Held; 

1, Whether appellants were entitled to intervene as of right depended 

oO on their showing both that the representation of their interest 
by existing parties to the consent judgement modification proceeding 
was or might be inadequate and that they would or might be bound by 
bhe judgement in such proceeding. 

2, Appellants cannot intervene as of right, Just as the government is 
not bound by private antitrust litigation to which it is a stranger, 
so private parties similarly situatéd are not bound by governmen* 
Litigation, 

3, Sound policy would lead us to decline appellants invitation to 
assess the government's judgement at least in the absence of any 
claim of bad faith or malfeasance on the paat of the government in 
so acting. 

4, The judgement in a class acthpn will bind only those members of the 
class whose interests have been adequately represented by existing 
parties to the litigation, yet intervention as of right presupposes 
that an intervenor's interest is or may not be so represented, 

Thus, iif appellant's argument about the divergence of interests 
between themselves and ASCAP is valid, they should not be con- 
sidered part of the class and are therefore not bound/ Of they are 
bound, this can only be because representation was adequate, preclud- 
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Allen v. County School Board of Prince Edward County @,0, Va, 1961 28 F.R.D. | 
5 


The United States sought to intervene as a Be RD in a school 
desegregation case, The District Court ordered the ‘school district to take 
certain steps required by the Brown case and to report their progress, The 
Court of Appeals reversed and remanded with directions to issue an order in 
accordance with its opinion. Counsel for plaintiff filed a motion to inter- 
vene additional plaintiff's, to file a supplemental complaint, and to add 
additional defendant's, all of which were granted, An order fixed 5/1/61 

as the last date for plaintiff's to offer any further amendments, On 4/26/61 
the United States moves for leave to intervene as plaintiff and to add defen- 
dant's, among them the Commenwealth of Virginia, 


Held: 

1, The United States could not intervene by right, The United States 
does not have the requisite interest required by FRCP 24 merely 
because of thsinational sovereignty. 

2, The United States could not intervene under the provision for per- 
miswive intervention since the complaint in intervention deeks to 
make the Commenwealth of Virginia a defendant and thereby making the 
suit a direct one against the State, it would be necessary, if an 
injunction were to issue against the state to convene a three-judge 
court, These are not questions of law or fact in common with the 

sn. A determination of these questions would materially 
delay the adjudication of the private constitutional rights asserted 
by the individual plaintiff's in the main action. 

3, Allowing the United States to intervene would unduly delay and pre- 


: judice the adjudication of the rights of the original parties. 
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Wilson v, Illinois Central Railroad 2] F,R.D, 588 (N.D. I11. 1957) 


This was an action against the railroad by a re-employed veteran alleging 
that the railroad had failed to restore him to employment with full seniority. 
The union sought to intervene as a defendant, 


Held* 

1, Union muld not intervene by right since it would not have been 
diréctly affected by any judgement which might have been rendered 
in-the—procéeding. 

2. The union could not permissively intervene, The union requested 
intervention on the grounds that the collective bargaining agree- 
ments between the union and the defendant would have to be inter- 
preted during the course of the proceedings, However the pleadings 
of the original parties to the action raise no issues pertaining to 
the collective bargaining agreement and the union does not show tkt 

——any provision in the collective bargaining agreement will play a 
pete ae part in the determination of the case, Thus, there are no common 
{p issues of law of fact on which the union could base its request, 
Ch) tr-elee Albay, prrdcce - 
Commonwealth Edison Company’ v, Allis-Chalmers Mfg, 315 F2d 564 


This was an antitrust suit which charged the defendant with conspiracy 
to fix prices etc, The Attorney General of Illinois requested leave to in- 
tervene in the District Court and was denied permission, He then appealed, 
The Attorney General seeks intervention of right to protect the interests of 
the public consumers of the plaintiff who were injured by plaintiff's con- 
spiracy, The Attorney General also seeks permissively to intervene on behalf 
of state agencies and institutions which had made purchases from defendant, 


Held; 
{. Illinois cannot intervene by right, The state, or even the con- 
sumers themselves do not have any personal or pecuniary interest in 
these antittrust actions, The interésts of platnttffs-ard the con- 
sumers are different and arise from separate facts, The legal inter- 
est of plaintiff arises under Federal antitrust statutes, The after- 
affects on the consumer are too remote, The consumer's rights 
arise from the higher charges they had to pay, not the antitrust 
violations, There was no proximate impact of the conspiracies on 
the consumers, Thus, the consumer's rights may not be asserted, 


In the same suit on the District Ct, level--207 F Sup the Court denied 
permissive intervention in actions by electrical public utilities aginst 
manufacturers of electrical equipment for treble damages under Federal 
Antitrust laws on the grounds that allowing intervention would unduly delay 
and prejudice the rights of the original parties, ae ea nn. 
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Wolpe _v Poretsky 79 /App. D.C. 141, 144 F 24 5051 OD pyc! 


Wake 

The appellee brought suit to enjoin the zoning commission from 
carrying into effect a zoning order. The court found the order to 
be arbitrary, Capricious, and thus, void. The zoning commisgion 
without public hearing or notice to property owners affected, voted 
not to appeal. A large number of property owners filed motions fo 
leave to intervene, Intervention was denied and appeal from that. 
denial was taken, 


Helds 
1. The interest of individual property owners in protecting the _ 
stability of districts is expressly recognized by the D.C, 
Cod Code, They are given the direct right to enjoin the unlawful 


_—— _ ronstruction of any bu ng. eir right to bring that in- 
ee dependent action is the basis of appellant's right to inter- 
vene in this case, Sta VSS 


2. A judgement which declares a zoning order to be void would 
bind adjoining property owners to the extent of taking away 
their statutory right to an independent action. Otherwise 

: adjoining property owners could relitigate issues in the case 
\) an \ any time the plaintiff began construction on the theory that 
AY \ 3 their right to bring an independent action was not concluded 
Bae 0 by the decree, 


al 3. The zoning commission in the absence of intervention by ad- 
; wv) Jpining property owners sufficiently represents the interests 
Hy of them so that a decree setting aside a zoning order can 
bind them, 


4, Pursuant to FRCP 24(a) appellants can intervene by right since 
the failure of the zoning commission to take an appeal shows 
that representation of the interests of theintervenor's was 

IAP aah rept This does not, however, mean that adequate rep- 

esentation requires an appeal in every case but in this case 
eat the administrative body is charged with arbitrary and capricious 
action in the face of a presumption to the contrary, 

5. The application for intervention was timely. Intervention 
may be allowed after a final decree when it is necessary to 

_— / preserve some right which cannot otherwise be protected, In 
-— this case, the right of appeal. 

6. Therefore the appellees could intervene by right even though 
their reliance was on permissive intervention. The court holds 
that the lower court abused its discretin in refusing to make. 
appellees parties to the actin, 


Textile Workers Union of America v. Allendale Co. 226 F 2d 765 
nn ot America _v. Allendale Co 


This was a proceeding by a manufacturer producing goods for sale 
to the United States to review a determination of the Secretary of 
Labor fixing a nationwide minimum wage to be paid to laborers producing 
his goods. The District Court denied the motion of the union of em- 
ployees which would enjoy increased wages under the determination and 
By mplo uted oceedings and who was operat ng ina 
€ movants appealed, 
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The provisions of FRCP 24 require ae than literal applica- 
tion in atypical cases. 
Judgement in this action might not be Res Judicata to the 
movants in a technical sense. They still comd later press 
their interests at the administrative level. However they 
would undeniably be at a "practical diadvantage" as a result 
of the prior litigation Thus, the strict test of whether the 
judgement is Res Juldicata should not be used here in applying 
FRCP 24(a). 
Appellants have a real economic stake in the outcome of the 
litigation. The court analogizes this interest to another 
case where members of a taxicab association sought a judge- 
ment declaring that their permits should not be suspended for 
fdilure to pay a judgement. The judgement creditor was allowed 
to intervene because he had an "economic interest" in inducing 
the payment of the debt, 
There is a common question of law or fact at issue. Appellees 
have an economic interest in invalidating the wage determina- 
ons; the appellants, in supporting them. Multiplicity of 


_ lawsuits can be avoided by settling all claims in one action. 


Denial of intervention on the part of the lower court exceeded 
their proper limits of discretion. Appellant's have sucha 
vital interest that they should be allowed to intervene as a 
matter of course unless compelling reasons against such an 
intervention are shown, 
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Kozak v. Wells 278 F 2d 104 Ap | oe 

This was a diversity action brought with respect to property in 
a township, The case, basically, is an argument over a tract of land 
between two groups of people with each gi up claiming title through 
different parties, The District Court denied the motion of appellants! 
to intervene as plaintiffs, In the original action plaintiffs charge 
defendants with a conspiracy to deprive them of thai r property in the 
township, Appellants are property owners in the township who claim 
that without permission to intervene they would be denied relief and 
would be without adequate representation of their interests and would 
or may be bound by the judgement and orders in the main act ton, 


Held; 

1, Rubee24 (a)(2) establishes three conditions for intervention 

OL wisn. 

(1) That the application be timely, 

(2) That the representation of the applicant's interest by 
existing parties is or may be inadequate, 

(3) That the applicant is or may be bound by a judgement in 
the action. 

2, The application in this case was timely even though the motion 
to intervene was made five months (the other two motions being 
made one year) after the filing of the complaint in the min 
action, Timeliness is to be determined from all the circun- 
stances shown, There are even occasions where intervention 


a, is proper after judgement, 


3, For the other remaining requisites of Rule 24(a)(2) one Looks 

| to the pleadings, that is, to the motion for leave to intervene 

A \ and to the proposed complaint or defense in intervention, and, 
absent sham and frivolity, the allegations in those pleadings 

‘Fe are accepted as being true, 

4, The property interests of the respective interveners are dif- 


7 (\) ferent from those of the plaintiffs, The Court concludes that 


the representation of the three interveners' respective interests 
a by the plaintiffs is or at least may be inadequate, 
v >». The Court emphasizes that a positive showing that such representa- 
tion is inadequate is not necessary, The rule requires only that 
Aid it "may be inadequate", 

ys 6, The Court finds that the applicants would be bound "in a very 
real sense" since such a judgement as the one sought would de- 
termine the legal effectivemess of the attacks against the 
order and judgement issued in the main action, The Court prefers 
to give the word "bound" a utilitarian interpretation and not 
the narrow one which necessitates that the judgement in the maan 
action be Res judicata before intervention of right is allowed, 

7, Allowance of intervention in this case would be in line with te 
command of FRCP 1 that the rules "be construed to secure the jus ty 
speedy, and inexpensive determination of every action," 

8, Thus, the Court granted intervention of right commenting that 
they regarded this case as one where the practical necessities 
grant an applicant the absolute right to intervene, 
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Pellegrino v. Nesbit 203 F 2d 463 


A stockholder of a corporation filed a motion to intervene after 
corporation had notified him that the corporation did not intend to appeal 
from an adverse judgement entered in an action brought by the corpora- 
tion to recover profits allegedly realized by certain corporaté officers 
who entered into stock option agreements with the corporation and who 
weré required to sell a portion of stock taken up under option agree- 
ments to obtain sufficient funds for the exercise of their rights under 
the option, The District Court denied the motion and the movants 
appealed, As toothe timeliness of their motion appellants claim that 
the motion was not required to’made at an earlier stage of the proceedings 
because of a failure "diligently to prosecute" on the part of the cor- 
poration occurred within the meaning of §16(b) of the Securities Ex- 
change Act, a, 

(ye 


Held; 

1, Intervention should be allowed even after a final judgement 
where it is necessary to preserve some right which cannot 
otherwise be protected. Such a right whch cannot otlte rwise be 
protected than by intervention is the right to appeal from 
the judgements entered on the rerits by the District Court, 

In the instant case appellant had no right to intervene so lorg 
wit as the corporation was diligently prosectting the action, 
oe \42¢ Where as here, intervention is sought as a matter of right, an 
\3 order denying intervention has the degree of definitemess and 


yr finality necessary to support an appeal theeefrom since there 
ie is no other way in which the stockholder can assert the particu- 
gee lar interest which he alleges warrants intervention, 


i 3." Because of the statutory policy of the S,E.C, Act the Court waa 
NV ote mot concerned with either the substantiality of appellant's 
yar interest or his motives in seeking to take part in the liticstien. 
\ \j 4. Intervention should have been allowed as a matter of right in 
i accordance with the provisions of §16(b). 
5. Appellees' reliance of the general rule that a corporation's 
Board of Directors may, subject to the exercise of good faith 
and a reasonable business judgement, determine whether the best 
interests of the corporation anl its stockholders would be served. 
by engaging in litigation is undercut by the limitations imposed 
upon the usual discretion of a Board of Directors by the language 
of §16(b) of the Securities Exchange Act, 

5. Although diligent prosecution may not require an appeal in every 
case whereea trial court enters judgement for the defendant, 
stockhold intervention for the purpose of perfecting an appeal 
from such a judgement should be liberally granted where the jee 
judgement of the trial court raises substantial and important 
questions of law in relation to its correctness, 

6. It is clear that intervéntion should have been granted under 24(a) 
(2) because representation of appellan't interest is inadequate, 
Furthermore, since all the statutory requirements for stockholder 
action in accordance with the provisions of §16(b) mve beenmet, 

CRRA Na should have been permitted to intervene under Rule 

_ / 24(a)(1) which provides for intervention of right when a statute 
' 4 of the United States confers an unconditional right to intervene, 
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Cuthill v, Ortman 216 F 2d 912 


This was an action by an employee against a corporation for overtime 
compensation, From a District Court ordér denying stockholders motion 
for leave to intervene, the stockholder appeals, Stockholder's petitton 
alleged that the corporation officials and its counsel knew that the corp- 
oration owed the employees nothing and wrongfully failed to resist the 
Suit and that the corporation deliberately concealed its valid defense 


from the trial court_arnd as a result of collusion with tt emptoyee; a 
fraudulent judgement was entered, 
Held: 


1, The appedlant brought himself within FRCP 24 by charging ex- 


jt counsel had permitted a fraudulent judgement to be entered; ard 


JN jn” that if corporate funds were—improperly—diverted—in satis fac- 
K va tion of the allegedly fraudulent judgement, his interests would 
AA 


be adversely affected, In this situation the court could not 
properly do otherwise than permit him to present his case, 


2, If a corporation has a defense to an action against it am is 
not asserting it, a stockholder may intervene and defend on 
=—/behalf of the corporation, 


Be Appellant's pleadings bring him into the category cd being en- 
ca) titled to the case being reopened for a new hearing. 

ve (A, Where a statute or the fractical necessities grant the applicant 
j an absolute right to intervene, the order denying intervention 
becomes appealable, 
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Switzer v. Marzall 95 F Supp (2 lee C. Dace 
A ee eateries ; 


Chronology: 
1) Defendant filed motion for relief from a decree, 
2) = Plaincitrewas Granted more tine to oppose the 
motion, 
3) Defendant filed notice of appeal, 
Hold enacts bie! triallcourt was divésted of its USC cmon 


"On perfection of appeal from a decree, the lower Court is 
ousted of its JuPtidiotilon. 


Earle v. U.S. 152 F Supp ooh 


Reconsideration was denied because an appeal had been perfected 
and thus, there was no juriddiction in the District Court, 


aaa Jee, Tehbieye) Talal 


"The Filing of a notice of appeal from a final judgement 
terminates the jurisdiction of the DSS Ce) CoomeG Our G except 

where it is Specifically reserved by statute or by the Federal 
Rules of Civil Procedure, 


In Moore's Rules of Federal Practice 73:13, he discusses the 
possibility av lf an appeal in untimely, e.g. because of a 
pending motion in the lover court under FRCP 50(b), 52(b) 59, 60 
etc, the nitice of appeal becomes no more than an attempt and 


- eA Since the appeal must be ineffectual (e.g. notice oF & peal from 
De an unappealable order) the lower court is not divested of its 


jurisdiction since the Appellate Court could in no way here the 
appeal in the form or manner presented, Moore's comments appear 
to be limited to this types of sltuation, however, and for the most 
part he is in agreement with tne authorities cited above. 
Standing: 
Natio 


Mayer v,. nal Missile and Electronics LINE 


326 Fada lou 


It is a fundamental rule of appellate jurisdiction that every 
person desiring to appeal from a decree must be interested in the 
subject matter of the litigation end the interest must be inmediate 
and pecuniary and not a remote consequence of the judgement, 


De Korwin v. First Nat. Bank of Chicage 235 F2d 630 
Ne Dank OF Chicage 


A party has an appealable interest only when his property may 
be diminished, his burdens increased or Aiseriehts detrimentally 
effected by the order sought to be reviewed, and also the richt in- 

. vaded or the injury sustained must be subsisting and immediate and 
. not one arising as some possible, remote, unforseen consequence, 


eee eet 


i wasn't able to find eny discussion as to what constituted "remote! 
‘immediate" either in the cases or in Moore, Harriet just suggested 

I check Gelhorn and Byse on Adm, Law where she Says I$1l find cases, ea 
do that, and generally try and do a better ODO Dest Ht stm aS ie t get back 
from Newark 


md ! 


Generally, it would seem that Hansents claim that he was harshly 
condemned and criticized wuld be insufficient to give him standing, 
Similarly, his claim the Wright's criticism will affect his earming 
capacity seems too remote and conjectural. The only concrete loss he 
DOMMUemromis. a loss of 14,000 dollars occasioned by the difference be- 

ween his salary and his annuity benefits. This ig controverted by the 
Cac Ue pieueS voluntarily resigned, As for nis worry as to the effect 
on the nation's schools there is this authoritys 


"Interest of a litigant in a controversy solely for its effect 
2 -as precedent is insufficient to sustain an appeal, 
Bodkin ve. U.S. 266 F2a 55 


I'm sorry there isn't more but Dennis wanted me in Newark right away. 
I'll get on it again as soon as possible, DK 
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| Tea United States Court of Appeals 
| ; for (ho District cf Columbia Circuit 


SY tony fee da soy dar ED ena vipat nal “ a Aly (2 cy oag 
Gintte ‘ Sey Us ek isk JOMeaZ hud MAR y, Gg 166° 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


| . | 2 Marthene OV mbes 


Lat CLERK 
No. / . sept ember Term, 19 65 | 
Pe 7 . nr 
SULIUS W. HOBSON, individually and on behalf of 7 a 
| SEAN MARIE HOBSON and JULIUS W. HOBSON, JR, et ale, i is 
| \ i ws; Yet 
| Plaintiiisi a eA 
| Nea f 4 CIVIL ACTION NO, 82-66 
| CARL F. HANSEN, Superintendent of Schools of the ‘ 
| ‘ 
=} District of Columbia, et ae Be oe ae 
ie ei . —_ i oe i 2) ; 
Defendants ! e 
: MAR 2 91956 


ROBERT MM. STEARNS, CLERK 


4 . | DESIGNATION OF JUDGES TO SERVE ON 
THREE JUDGE DISTRICT COURT 


a 


The Honorable J. Skelly Wright, United States Circyit Judge for’ the . 


District of Columbia Circuit, sitting by designation as a United States District 


Judge on the United States District Court for the District of Columbia, having 
nocified me nate complaint has been ARE said court alleging ene unconsti-= 
cutionality ee CE he. Code § 101 and asking for an injunction against its en- - 
| _ forcement, and E ‘ . | 


It appearing that only the first cause of action outlined in said 


complaint requires the convening of a three-judge court pursuant to 28 U.S.C. 


\ q 


iT IS ORDERED, pursuant to 28 U.S.C. § 2284, that the Honorable Wilbur 


| 2. Ke Miller, Senior United States Circuit Judge, and the Honorable Charles Fahy, 
United States Circuit Judge, are hereby designated to serve with the Honorable 
Leon J. Skelly Wright, United States Circuit Judge sitting by designation as United 


‘States District Judge, as members of. the court to hear and determine the first 


cause of action outlined in the complaint. 


~ 


| z IT IS FURTHER ORDERED that Causes of Action 2 through 6 outlined in 
the complaint be, and the same are hereby, remanded to the Honorable J. Skelly 
Wright for further action pursuant to his designation as United States District 


Zudge on the United States District Court for the District of Columbia, 


COD ee 


DAVLD L. BAZELON, Chigi Judge 
; UNITID STATES COURT OF APPEALS TOR TH 
most: NATHAN J. PAULSON, Clos DISTALICT OF COLUMBIA CIRCULT 
Vaited States COUurUmor 1720028 
tars ee Distrist of Co. 2.24 Ciroult.; 
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Enited States Court of Appeals 


FOR THE DISTRICT OF cCovumBia circuit 


No. 134; Sep fesbir Term, 19 65 


der Action 


Moreover, defendants’ argument that, because count 
one of the complaint requires a three-judge District Court, 
counts two through six must be submitted to that statutory 
court misconceives the function of the three-judge court. 
"The three judge procedure is an extraordinary one, imposing 
a heavy burden on federal courts, with attendant delay and 
expense. That procedure, designed for a specific class 
of cases, sharply defined, should not be lightly extended." 

klahoma Gas & Elec. Co. v. Oklahoma Packing Co., 292 U.S. 
386, 391 (1934). To allow joinder of claims unrelated to 
the legislation under attack would severely undermine the 
sharply limited purpose for three-judge courts, at heavy 
cost to judicial administration both in the lower federa) 
courts and in the Supreme Court. 

I therefore conclude that since only count one of the 
instant complaint challenges an Act of Congress on constitu- 
tional Lae since the remainder of the complaint 
raises wholly separable and unrelated claims based on 


different facts and challenging ‘different acts by the 


demonstrates that count one and counts two to six ar 
wholly unrelated. That the motion to join the counts comes 
so late in,the proceedings and that this delay is unexplained 


may suggest that the motion vas interposed for purposes of 
delaying trial on nie merits olf counts tvo thraoveh six 
Since counts two through = .x allege racini discrimi: 
resulting in ee ee oe cu cere Go. school children, tine 1s 
of the essence for trial «. these isesucs, 

Defendants make tne additional aryusc.t that if D.C. 
Code §31-101(a) is dcclar aconsticutional by the three- 
judge court, the socias Giscrininuations allesed in counts 


two to six may not be éontinued by the Board's successors. 
This possibility, however, is totally unrelcted to the 


eonstitutionality of 321- 101 (a), moreover, tne timing of 
and necessity for a trial of counts two to Six are matters 
which should be addressed to Judge Wright. Ci. Public Serv, 


ay, oe a] 


Comm’n v Brashear Freigh* 

& Of course, the three-judge District Court has jurisdic~ 

tion to decide all questions, local or federal, which may be 
(continued on page 5) 
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defendants, the three-judge court lacks authority to hear 

9 
the latter idee because the latter claims 
are patently beyond the statucory jurisdiction of the 
three-judge court and because prompt trial of those issues 
is essential, see note 7 sviri., it is not only unnecessary 
but also unwise to Submic these issues to tin cnree-judge 
court. As Chief Jucge of the Circuit, I have the authority 
and duty under $2454 to refuse certification of these claims 
which cannot conceivably involve substantial constitutional 
attacks upon an Act of Congress and which are wholly 
extraneous to the issue properly before the three-judge 


10/ 
court under count one. 


The motion is denied. re. 
o 


Dated: May 31, 1966 


3. considered in determining the constitutionality of the 
statute and the need for an injunction. tven where noncou= 
stitutional grounds of attack on the stature are eee alle ecgea, 
a three-judge court is required to decide those issues as 

well, £.@., Florida. Lime & Avocado Grows Ine., v. Jaconsen, 
supra, note 3. | 


bet gy 


G- “Cie 2.0. Pulice ces ¥. Conmi S, Vs ines 

pices ashe tee note ES G25: Poweil v. CS, 276: 
584-90 (1 ees Hittspure. Guava. By. Vs Unitea states, 251 U.S. 

479, 488 “(193 Oy. ae eecerad Courts §00, p. st (1963)... see 

also Oklahoma Gas & siec. Co. Vv. Oklahoma Packing Cao Suara. 

California Water oervs 00. vo City of Xedding, supra note 


10. Since. the tarec— juc ve panel SO clearly lacked statutory 
authority to hear courts two through six, I do not decide whetacr, 
in cases where tue Claims arc €oloranly w3 fthin the statutory 

JUC Ree, of {Ne aaa ee ourt, Lhe determination of Laat 


4 
~ uu 


courts jurisdictioa Biiwk. LC 


re 
be made exclusively by the Chief Judge 
of the Circuit or shoure 2c leit 2 


o the three-judge court. 


oD ae = 


P\A40% on48.) Ez 
—= of , ° 
> 


concerned be reversed and the case remanded to the District 


Court with directions to grant the relief prayed for herein, 


Respectfully submitted, 


WILLIAM M, KUNSTLER 
Washington, D.C. 


WILLIAM M, KUNSTLER 
ARTHUR KINOY 

KUNSTLER KUNSTLER & KINOY 
511 Fifth Avenue 

New York, New York 10017 


JERRY D,. ANKER 
1001 Connecticut Ave., N.W. 
Washington, D.C. 
HERBERT O, REID 
Howard University Law School 
Washington, D.C. 

Of Counsel: 


WILLIAM L,. HIGGS 
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Public Schools of the District of Columbia 


RACIAL COMPOSITION OF THE PUPIL MEMBERSHIP IN REGUIAR ELEMENTARY DAY SCHOOLS AND IN 
ALL REGULAR DAY SCHOOLS (ELEMENTARY THROUGH TEACHERS COLIEGE) AT THE END 
OF THE FIRST SIX WEEKS IN EACH SCHOOL YEAR, 1950-51 THRCUCH 1969.70 


Elementary schools only@ 


All Regular Day schools 


School White Colored White Colored 
year ‘Nunber  Percen Number —_ Percen Number Percent Number Percent 
(1) “ \2 35 g (7) ) (9) 

1950-51 27,938 47.5 30,871 5205 46,736 4903 47,980 5067 

1951-52 MELT EY 46.2. 324526 5328 46,173 i706 50,763 526 

1952-53 27 5 702. hh ol 3729 5546 | 6.171 45.8 545716 Shee 

1953=5 27,209 h2.0 37,588 58.0 hh, 897 302 58,936 56.8 

1954, -550/ Bip ie ec samen 5908 62,0 1,393 3942 64,080 60.8 

195 5=56 22,607 3303 45,238 66.7 38,768 36.0 68,877 64.0 

1956-57 20,13 28.6 50,112 71elt 345758 32.40 735723 68.0 

1957-58 18,162 25.0 5h, 60 7500 32,003 28.8 (ier aig) 71-2 

1958459 16,686 22el 58,696 1709 29,569 Cosy 8.5550 Tel 

1959~60 15,091 19 oh 62,726 80.6 275181 2303 901,03 7667 

1960-61 13,614 16.8 67,191. 832 2h, 982 2003 975897 7967 

1961-62 13,017 1565 70,716 Be 23,762 18.5 10,720 81.5 

1962-63 12,159 bel 73,988 8509 22,280 16.6 112,095 83h 

1963-6), 10,891 24h 76,901 87.6 19,956 1.3 119,200 85 «7 

196-65 9hh5 10.5 80,27) 89.5 17,673 12.4 125,016 87.6 

1965-66 83385 9.0 8h, 280 91.0 15,364 10.6 130,096 89.) 

1966-67 739379 78 86,871 92 62 13,580 962 134,569 90.8 

1967-68 6,79 yeah 88,559 92.9 11,783 ED 1395 364 92 02 

1968-69 5,712 bel 88 ,666 9349 9,82) 6.5 11,523 2345 

1969-70 &/ 5,201 5.6 88,069 Dh oly 8,4h9 57 10,667 9.3 


b/ Figures for 195-55 are for November 4, near the end of the eighth week of school. 


c/ Beginning with 1969-70, D.C. Teachers College became a part of Borrd of Higher Education (January Lee) and is not 
~ included. 
Proparcd by 
TEASE of iutomatcd Information Systems 
Stotisticel Office 
Reccember 19, 1969 


a/ Includes Pre-kindergarten, Kindergarten, Grades 1-6 and Special Education, but excludes the Americanization Schoole 
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EXPENDITURES PER PUPIL IN 
SELECTED D.C. ELEMENTARY SCHOOLS 1969-1970 


est 


Highest Expenditure Group | 

Bundy » $2024 Uv 
Crane L625 
Perry v 1163 Zi 
Nichols Ave. Le 
Grimke ~ 1000 sv 
Mann “ 2G 
Lenox “ 949" 
Stevens // ee 
Powell 881v 
Fillmore: 87S) ae 
Hyde ~ 855 
Edmonds “ Bs Ome 
Lenox Annex “ 812" 
Cleveland ~ 806 » 
Key ¥ 794 \ 
Morgan” 776 
Hardy = T7123 
Stoddert 753 © 
Janney 761 V 

22 Hearst “” 746 %6 

est : 
Lowest Expenditure Group 
Tubman v¥ 305° 
Powell Annex 327+ 
Savoy vy 375+ 
Randle Highlands 1 AQ7! 
s Hendley & Annex , plgwey |: 

Congress Heights & Annex »” 454 
Kimball +t 472 
Natleyey, 476 : 
McGogney : 477 - 
Garfield v | 485. 
Davis & Annex .“ A991» 
Simon 492 
Slowe v 501” 
Patterson +t 508 + 
Kitcham & Annex : 512" 
Benning & Annex , 512 © 
Draper | Soe 
Lafayette: 5 lem 
Carver 5 ig 
Ringsman v 518. 


In 1964 the spread between the highest and lowest schools was S411. 
By 1968 the spread equaled $506. The above data for 1970 show 
that the spread has increased from 1968 by @#5”per cent or to SU71L9% 
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August 12, 1970 


MEMORANDUM 


FROM : Julius W. Hobson, Director 
TO : Robert L. Bostick 


SUBJECT: Graphic Presentation 


Bostick, enclosed are the data for two charts which I hépe 
you can make soon. Make them exactly as you did the older 
charts attached as examples. They can be 15"xX 10". This 


is the last hurray to hang those cats on the board. 
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EXPENDITURES PER PUPIL IN 
SELECTED D.C. ELEMENTARY SCHOOLS 1969-1970 


Highest Expenditure Group 


Bundy $2024 
Grant 1625 
Perry 1163 
Nichols Ave. 1132 
Grimke 1000 
Mann 967 
Lesmox 949 
Stevens 930 
Powell 88l 
Fillmore 873 
Hyde 855 
Edmonds 830 
Lenox Annex 812 
Cleveland 806 
Key 794 
Morgan 776 
Hardy 772 
Stoddert 753 
Janney 761 
Hearst 746 

744 


Lowest Expenditure Group 


Tubman 305 
Powell Annex 327 
Savoy 375 
Randj@ Highlands 407 
Hendley & Annex i 438 
Congress Heights & Annex 454 
Kimball 472 
Nalley 476 
McGogney 477 
Garfield 485 
D=vis & Annex 491 
Simon 492 
S lowe 501 
Patterson 508 
Kitcham & Annex 512 
Benning & Annex 513 
Draper 5is 
Lafayette 516 
Carver a 
Ringsman 518 


In 1964 the spread between the highest and lowest schools was $411. 
By 1968 the spread equaled $506. The above data for 1970 show 
that the spread has increased from 1968 by 225 per cent or to $1719. 
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Neighborhood 
income 
Groups 


3,999 & under 
5,000 - 5,999 
6,000 - 6,999 
7,000 - 7,999 
8,000 - 8,999 
9,000 - 9,999 
10,000 -10,999 
11,000 -11,999 
12,000 & over 


AVERAGE EXPENDITURE PER PUPIL IN THE 
ELEMENTARY SCHOOLS, BY NEIGHBORHOOD 
INCOME GROUPS, FISCAL YEAR 1969-70 


_— ~~ 


Average per 


Pup 


BL 


Expenditure 


Source: D.C. Public Schools 


650.11 
623.51 
547.00 
570.88 
556.03 
604.04 
614.55 
727.65 
720.16 
650.47 
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ABILITY GROUPING 


DECEMBER 12, 1968 


HOLIDAY INN CENTRAL 
1313 Nicollet Avenue 
Minneapolis, Minnesota 


Sponsored by the 

DEPARTMENT OF EDUCATIONAL ADMINISTRATION 
COLLEGE OF EDUCATION, UNIVERSITY OF MINNESOTA 
and the STATE DEPARTMENT OF EDUCATION 


ABILITY 
GROUPING 


“Even in concept the track system is undemo- 
cratic and discriminatory. . . . It is designed to pre- 
pare some children for white-collar and other chil- 
dren for blue-color jobs. Considering the tests used 
to determine which children should receive the blue- 
collar special, and which the white, the danger of 
children completing their education wearing the 
wrong collar is far too great for this democracy to 
tolerate.”’ 

Judge J. Skelly Wright in Hobson v Hansen 


“The ability grouping concept has deep roots in 
American educational history. Some form of ability 
grouping as a means of providing specialized in- 
struction to the exceptionally slow and the excep- 
tionally gifted students has been used in the public 
schools of this country since, at least, the latter part 
of the nineteenth century. Indeed, ability grouping in 
some form is a virtual necessity in an educational 
system which is required by law to teach all the chil- 
dren who, of course, vary in innate abilities.” 


AASA ina brief supporting the appeal of the 
Superintendent of Schools and the Board of 
Education 


“The general conclusion which may be drawn 
from the findings of this study and from other ex- 
perimental grouping studies is that, in predomi- 
nantly middle-class elementary schools, narrowing 
the ability range in the classroom on the basis of 
some measure of general academic aptitude, will, by 
itself, in the absence of carefully planned adapta- 
tions of content and method, produce little positive 
change in the academic achievement of pupils at any 
ability level. . . . Ability grouping is inherently nei- 
ther good nor bad.”’ 

Miriam Goldberg and A. Harry Passow. 
The Effects of Ability Grouping 


PROGRAM 


9:00 Registration and Coffee 

9:30 MORNING SESSION Arcade Ballroom, Lower Level 
Presiding: JACK C. MERWIN 
Assistant Dean, College of Education 
University of Minnesota 


“Ability Grouping: What Have We Learned?” 
A. HARRY PASSOW 
Professor of Education 
Teachers College 
Columbia University 
10:30 Panel 
ROBERT BURNETT 
Principal, Concord Elementary School 
Edina Public Schools 
W. RAY CROSS 
Assistant Professor 
University of Minnesota 
G. MAX SPRIGGS 
Coordinator of 
Special Education, 
Roseville Public Schools 
11:30 Adjourn Morning Session 
12:00 LUNCHEON Hall of Flags, Lobby Level 
Presiding: CLIFFORD P. HOOKER, Chairman 
Department of Educational Administration 
University of Minnesota 
“The Track System — A Failure in Public Schools” 
JULIUS W. HOBSON 
Plaintiff — Hobson v Hansen 
2:00 AFTERNOON SESSION Arcade Ballroom, Lower Level 
Presiding: DUANE J. MATTHEIS 
Commissioner of Education 
“The Wright Decision —A Court’s Definition of Equal- 
ity in Education” 
CARL F. HANSEN 
Defendant — Hobson v Hansen 
3:00 Panel 
ROLAND R. DELAPP 
Principal, North High School 
Minneapolis 
F. P. SCHOETTLE 
Associate Professor of Law 
University of Minnesota 
THOMAS F. STARK 
Superintendent of Schools 
Grand Rapids, Minnesota 


4:00 Adjournment 


Please make reservations for luncheon by writ- 
ing to 


University of Minnesota 
Minneapolis, Minnesota 55455 


Tickets = $4.50 


Please make checks payable to the Univer- 
sity of Minnesota. Include name, address, and 
school in reservations. All tickets will be picked 
up at Holiday Inn Central on December 12, 
1968. 


PLANNING COMMITTEE 
Clifford P. Hooker, Chairman 


Fred Bettner David Meade 

Edward C. Bolstad Van D. Mueller 
Farley D. Bright Neal C. Nickerson 
Phillip J. Broen Ear ond Peterson 
J. K. Haehlen € Samuel H. Popper) 
Roy O. Isacksen Ralph R. Reeder 
Robert J. Keller Myrtle Schumann 


Duane J. Mattheis Allen Thiemich 


